LIPB_Minutes_2007-11-13_Attachment-1

207 774-1200 main
207 774-1127 facsimile
bernsteinshur.com

BERNSTEIN SHUR 100 Middle Street
PO Box 9729
COUNSELORS AT LAW Portland, ME 04104-502%

Memorandum

To: Emily Jacobs, Members of the Town of Long Island Planning Board
and Town of Long Island Board of Selectmen

From: Robert J. Crawford
Date: QOctober 10, 2007

Re: Land Use Ordirances — Mr. Wary

Sclectman and Planning Board members:

Emily Jacobs forwarded (o my attention proposed changes or
"clarifications" to the Land Use Ordinance offered by Mr. Wary, sct forth
in blue italics below. The proposed changes suggested seek Lo amend the
provision of the Land Use Ordinance related to the recent amendments
that allow devefopment of multi- family residences and accessory dwelling
units in the Tsland Business or IB Zone as conditional uscs. The Planning
Board has informally. revicwed the proposed revisions and Emily asked mc
to comment on them. "

The Planning Board is apparently also considering whether it makes sense
to-strike Section 6.1(B). Scciion 6.1(B) directs "Nothing within this seclion
shall be tenstrued to permit an increase in the number of dwelling units
in a building”. As T understand it,-the Planning Board is concerncd that
having this provision remain in the Crdinance may be inconsistent with
the recent “.amendments authorizing the development ol Accessory
Dwelling Units. and Multi- family Dwellings as were Lhe subject of
the recent amendments to the Land Use Ordinance adepted in May of
2007. I will also address my concerns about this proposal as well

Mr. Wary's proposed amendmecnts and rationalc:

Clarification of Multi- family Dwellings in the Business Zone, Land Use
Ordinunce 3.89C.(12}) 3.9E.(1)
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In order for Land Use Ordinance 3.9C(11), 3.9C. (12} and 3.9 (1} 1o he
consistent with the other ordinances in Town of Long Island Chapter 14
Land Use Ordinances the following clarification is needed.

6.1B. should be replaced as follows;

“Wothing in this seciion shall be construed 1o permil an increase in the
number of dwellings units in a building in residential zones (IR- 1) and (IR-
2). An increase in the number of Accessory Dwelling Units or Multi- family
Dwellings in the business zone (I-B) can he permitied per 3.9C. (11) 3.9C.
(12} and 3.9E. (1) The 10,000 square foot requirement for each bedroom
is excepted per 3.9F. {1} provided the number of bedrooms in the Dwelling
Units or Mulsi- family Dwelling Units can be sustained by the wastewater
treatment system serving the existing moncéonforming structure.”

Comments on Mr. Wary's proposed changes:

My recollection is that during the Planning Board discussions that led to
proposing the authorizations required for development of multi- family
and accessory dwclling units the thinking was twofold... First, (o ensure
that there is a thorough review .of the site characteristics and to avoid
potential negative impacts from such new development, that an additional
layer of regulation and review should 'be considered. The conditional use
process was deemed to be an appropriale mechanism to accomplish this,
Sccond, there was concern that lot density and other related impacts
should be limited s0 as not to create conditions where properties or
ncighborhoods were“gverburdened from such developments. To address
this the standards goveening minimum lot size were set for multi- family
use such that the minimﬁm_base lot area required would be the 60,000
leZ;-'-'ih_e same antount as the -minimum for all permitted uses, and to
avoid ‘overburdening  sites, for- each bedroom in a multi- family
development 106,000 12 in lol area would be required. Scctions 3.9 C. and
E. of thé Land Use Ordinance were amcnded accordingly.

No amendm'e""n_ts “were, however, proposed for Article 6, the article which
governs noncofrform_ing lots and uses. Section 6.1 B. directs that nothing
in Article 6 is to"be’construed to permit an incrcase in the number of
dwelling units in &' building. As it stands, T think this provision and
restriction would not allow an owner of a nonconforming lot of record to
pursue the development of, for cxample, of cither an accessory unit to an
exisiing single family residence or a multi- family residence unless the lot
area rcquirements for the zone under scction 3.9 were satisfied for the
proposed use. This construction would honor the concern of ensuring
that the density of development should be limited to the lot size criteria
in the IB Zone and that lots not be overburdencd with development by
adding accessory units or by allowing conversions or new multi- family
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nits.

I think that Mr. Wary's proposed terms are an attempt to change this
resuft. Mr. Wary's proposed amendment would also change the standard
related to the density of multi- family dwellings in cases where the
property is serviced by a waslewater system capable ol servicing the
proposed development. My understanding is that Mr. Wary's property is
currently scrviced by an overboard discharge system with additional
capacity. While this may be the case, my recollection is that the Planning
Board's bases for the reccommended lot size criteria’ were e¢stablished not
anly to be consistent with the minimum state standards: which focus on a
the minimum lot size capable of supporting a subsurface waste disposal
system but also were drawn to govern density of development on any lot
and to limit overburdening concerns. Changing the critcria as proposed
would allow for increased density of development.

Comments on the Plannineg Board's proposed striking of Section 6.1(B}):

I have several concerns regarding the Planning Board's proposed striking
of Scction 6.1(B). Firsi, I think striking part B. would open the opportunity
for owners of nonconforming lots to pursuc allowed or conditional uses
including accessory units and multi- family dwellings irrespective of
density or overburdening effects that such activitics might create. Note
that Section 6.5(C}2) allows development. on lots of 20,000 squarc feet
and subpart 2 ohly requires that building. sethacks be complied with and
excepls the lot from conforming 1o minimym lot size or frontage
requirements. 1 am-pot sure that in advameing the opportunity for
accessory units and multis family dwellings this result was intended. Part
B of section 6.1 as il slafids acts to prohibit the crealion of accessory
living units and multi- family dwellings in such cases where the lot size is
less:. Lhan the requirements set: ouz in the space and bulk or dimeasional
criteria. for Cd(.,h zone. :

If the intent_ is to allow the devclopment of accessory dwelling units on
undersized nonconforming lots this can be addressed by lmiling the
language of section 6.1(B). The language of part B could be amended as
"Nothing in this section shall be construed to permit an incrcase in the
number of dwelling. “units in a building. Accessory dwelling  units,
however, are not subject to the immediately preceding limitation™.

Additional €Comments recarding  the authorization of multi- family

dwellings:

In its review and approval of the ordinance amecndments
authorizing multi- family dwellings the DEP has indicated that as a
condition of its approval that proposcd multi- family dwelling wounld have
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to conform to the minimum shore frontage requircments under Section
4.17(M) of the Ordinance for each dwelling unit proposed. Section
4. 17(M)(2), the section governing shorefront, currently reads:

"2, Minimum shore frontage:
L. Residential Development adjacent to tidal areas:
onc hundred and fifty (150) feet”.

Te codify the DEP requirements I think the standard should be amended
as follows: :

"2 Minimum shore frontage:
i Residential Development adjacent to tidal areas:
one hundred and fifty (130) feet for cach rcsidential

unit ",

Hopefully these points will assist the Plapning” Beard and Selectmen in
considering the issucs brought forward regarding administration of
multi- family and accessory dwellings. Please let me know any quecstions
Or concerns. '
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